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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
CASE NO. 6:19-cv-01828-RBD-EJK
MONICA GEORGE,
individually and on behalf of all
others similarly situated,

CLASS ACTION

Plaintiff,

JURY TRIAL DEMANDED

v.
N.C.W.C., INC. and PALMER
ADMINISTRATIVE SERVICES, INC.,
Defendant.
____________________________________/
FIRST AMENDED CLASS ACTION COMPLAINT
Plaintiff Monica George brings this class action against Defendants N.C.W.C., Inc
(“NCWC”) and Palmer Administrative Services, Inc. (“Palmer”)(collectively referred to as
“Defendants”), and alleges as follows upon personal knowledge as to herself and her own acts and
experiences, and, as to all other matters, upon information and belief, including investigation
conducted by her attorneys.
NATURE OF THE ACTION
1.

This is a putative class action under Florida’s Electronic Mail Communications Act,

Fla. Stat. §§ 668.601-668.610 (“FEMCA”).
2.

FEMCA “is intended to promote the integrity of electronic commerce and shall be

construed liberally in order to protect the public and legitimate businesses from deceptive and
unsolicited commercial electronic mail.” Fla. Stat. § 668.601.
3.

In pertinent part, FEMCA prohibits the transmission from a computer in Florida, or to

an electronic mail address that is held by a resident of Florida, of any e-mail that contains false or
1
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misleading information in the subject line. See Fla. Stat. § 668.603(1)(c).
4.

NCWC markets auto service warranties on behalf of Palmer and Palmer provides

warranty coverage to policies sold by NCWC.
5.

NCWC has operated under various names including Dealer Services, Got Warranty,

Warranty World, Liberty Automotive Protection, and Dealer Service Marketing Co.
6.

Palmer has operated under carious names including Liberty Administrative Services

and Heritage Administrative Services.
7.

Both NCWC and Palmer share the same President, Michael Shaftel, and operate jointly

and under the direction and control of Shaftel.
8.

To solicit new customers, Defendants engage in spam e-mail marketing with no regard

for the rights of the recipients of those e-mails.
9.

Spam e-mails like Defendants’ undermine the integrity of electronic commerce in

10.

As described below, Defendants caused thousands of misleading e-mails to be sent to

Florida.

Plaintiff and Class Members, causing them injuries, including lost productivity and resources,
annoyance, consumption of valuable digital storage space and/or financial costs.
11.

Through this action, Plaintiff seeks injunctive relief to halt Defendants’ illegal conduct.

Plaintiff also seeks statutory damages on behalf of herself and Class Members, as defined below, and
any other available legal or equitable remedies resulting from the illegal actions of Defendants.
JURISDICTION AND VENUE
12.

This Court has personal jurisdiction over Defendants pursuant to Fla. Stat. § 668.606(4).

13.

This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C. § 1332,

as amended by the Class Action Fairness Act of 2005, because (i) the matter in controversy exceeds
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Five Million Dollars ($5,000,000.00), exclusive of interest and costs, and (ii) the Class members are
citizens of Florida and their citizenship is different from the Defendants.
14.

Venue is proper in this District pursuant to 28 U.S.C. §§ 1391(b) and (c) because

Defendant is deemed to reside in any judicial district in which it is subject to personal jurisdiction, and
because a substantial part of the events or omissions giving rise to the claim occurred in this District.
PARTIES
15.

Plaintiff is a natural person who presently, and at all times relevant to this action, was a

citizen of and domiciled in Orange County, Florida.
16.

NCWC is a New Jersey corporation with its principal place of business located at 3430

Sunset Ave, Ocean, NJ 07712.
17.

Palmer is a Delaware corporation with its principal place of business located at 3430

Sunset Ave, Ocean, NJ 07712.
THE ELECTRONIC MAIL COMMUNICATIONS ACT
18.

In pertinent part, FEMCA prohibits the following:
(1) Initiate or assist in the transmission of an unsolicited
commercial electronic mail message from a computer located in this
state or to an electronic mail address that is held by a resident of this
state which:
*
(c)

*

*

Contains false or misleading information in the subject line;

Fla. Stat. § 668.603.
19.

Under section 668.602(3), “[c]ommercial electronic mail message” is “an electronic

mail message sent to promote the sale or lease of, or investment in, property, goods, or services related
to any trade or commerce...” Fla. Stat. § 668.602(3).
20.

Under section 668.602(14), “[u]nsolicited commercial electronic mail message” is “any
3
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commercial electronic mail message that is not a transactional or relationship message and is sent to a
recipient without the recipient’s affirmative or implied consent.” Fla. Stat. § 668.602(14).
21.

A “prevailing plaintiff” in an action under FEMCA is entitled:
(a)

An injunction to enjoin future violations of s. 668.603.

(b) Compensatory damages equal to any actual damage proven by
the plaintiff to have resulted from the initiation of the unsolicited
commercial electronic mail message or liquidated damages of $500
for each unsolicited commercial electronic mail message that
violates s. 668.603.
(c) The plaintiff’s attorney’s fees and other litigation costs
reasonably incurred in connection with the action.
Fla. Stat. § 668.606(3).
22.

FEMCA provides for a private right of action, allowing consumers like Plaintiff here to

seek the relief outlined in section 668.606(3).
23.

Specifically, section 668.6075 provides:
Unfair and deceptive trade practices.—A violation of s. 668.603 shall
be deemed an unfair and deceptive trade practice within the meaning of
part II of chapter 501. In addition to any remedies or penalties set forth
in that part, a violator shall be subject to the penalties and remedies
provided for in this part.

24.

Thus, by incorporating Florida’s Deceptive and Unfair Trade Practices Act

(“FDUTPA”), Fla. Stat. §§ 501.201-.213, into FEMCA, the Florida Legislature provided consumers a
civil remedy. Stated differently, the declaration by the Florida Legislature that a FEMCA violation is
deemed an “unfair and deceptive trade practice” and thus “unlawful,” triggers the private right of action
afforded under FDUTPA.
25.

This is further supported by the statute’s reference to a “prevailing plaintiff” and the

“plaintiff’s attorney’s fees and other litigation costs…” referenced under the section outlining the relief
available to consumers like Plaintiff. See Fla. Stat. § 668.606(3).
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26.

Legislative history further supports the existence of a private right of action under

FEMCA. Indeed, the Preamble to the Senate Bill that enacted FEMCA stated that the statute
“…authorize[s] the department and persons receiving…unsolicited electronic mail to bring an action
against persons transmitting that mail…” 2004 Fla. Sess. Law Serv. Cha. 2004-233 (S.B. 2574)
(emphasis supplied).
FACTS
27.

Plaintiff has never purchased Defendants’ products or provided her email address to

Defendants.
28.

Notwithstanding, on or about September 11, 2019, Defendants sent an e-mail to Plaintiff

with the following subject line: “MONICA GEORGE – Important HYUNDAI service
information”, making it appear as if the e-mail was about service needed for Plaintiff’s vehicle.
29.

Defendants statement that the e-mail consisted of “important Hyundai service

information” was false or misleading. In reality, upon opening Defendants’ e-mail, Plaintiff observed
the following advertisement for Defendants’ services:
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30.

Defendants’ e-mail constitutes an unsolicited commercial electronic mail message

under FEMCA because (1) it was sent to promote the sale or lease of, or investment in, property, goods,
or services related to any trade or commerce; and (2) it was sent without Plaintiff’s affirmative or
implied consent.
31.

Plaintiff is the sole user of the e-mail address to which Defendants transmitted the

violative e-mail.
32.

Defendants’ unsolicited e-mail caused Plaintiff actual harm including lost productivity

and resources, annoyance, and consumption of valuable digital storage space.
33.

Plaintiff was induced by the misleading subject line in Defendants’ e-mail to click on

and view Defendants’ e-mail.
34.

Plaintiff estimates that she has wasted approximately 45 seconds reviewing Defendants’

misleading e-mail.
35.

Furthermore, Defendants’ e-mail took up approximately 75KB of space on Plaintiff’s

e-mail inbox. The cumulative effect of unsolicited spam e-mails like Defendants’ poses a real risk of
ultimately rendering a consumer’s e-mail inbox unusable and/or requiring the consumer to pay for
additional space.
CLASS ALLEGATIONS
PROPOSED CLASS
36.

Plaintiff brings this case as a class action pursuant to Fed. R. Civ. P. 23, on behalf of

herself and all others similarly situated.
37.

Plaintiff brings this case on behalf of following Class:
All persons within Florida who, within the four years prior to the
filing of this Complaint, were sent the same unsolicited commercial
electronic mail message sent to Plaintiff, as alleged herein, from
Defendants or anyone on Defendants’ behalf.
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38.

Defendants and their employees or agents are excluded from the Class.

39.

Plaintiff does not know the exact number of members in the Class but believes the Class

members number in the several thousands, if not more.
NUMEROSITY
40.

Upon information and belief, Defendants have sent unsolicited commercial electronic

mail messages like the ones sent to Plaintiff to thousands of consumers. The members of the Class,
therefore, are believed to be so numerous that joinder of all members is impracticable.
41.

The exact number and identities of the Class members are unknown at this time and can

be ascertained only through discovery. Identification of the Class members is a matter capable of
ministerial determination from Defendants’ records.
COMMON QUESTIONS OF LAW AND FACT
42.

There are numerous questions of law and fact common to the Class which predominate

over any questions affecting only individual members of the Class. Among the questions of law and
fact common to the Class are:
(1) Whether Defendants’ e-mails constitute unsolicited commercial electronic mail
messages;
(2) Whether Defendants’ e-mails contain false or misleading information in the
subject line;
(3) Whether Defendants are liable for damages, and the amount of such damages;
and
(4) Whether Defendants should be enjoined from such conduct in the future.
43.

The common questions in this case are capable of having common answers. If Plaintiff’s

claim that Defendants routinely transmit unsolicited commercial electronic mail messages containing
8
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misleading subject lines is accurate, Plaintiff and the Class members will have identical claims capable
of being efficiently adjudicated and administered in this case.
TYPICALITY
44.

Plaintiff’s claims are typical of the claims of the Class members, as they are all based

on the same factual and legal theories.
PROTECTING THE INTERESTS OF THE CLASS MEMBERS
45.

Plaintiff is a representative who will fully and adequately assert and protect the interests

of the Class and has retained competent counsel. Accordingly, Plaintiff is an adequate representative
and will fairly and adequately protect the interests of the Class.
SUPERIORITY
46.

A class action is superior to all other available methods for the fair and efficient

adjudication of this lawsuit, because individual litigation of the claims of all members of the Class is
economically unfeasible and procedurally impracticable. While the aggregate damages sustained by the
Class are in the millions of dollars, the individual damages incurred by each member of the Class
resulting from Defendant wrongful conduct are too small to warrant the expense of individual lawsuits.
The likelihood of individual Class members prosecuting their own separate claims is remote, and, even
if every member of the Class could afford individual litigation, the court system would be unduly
burdened by individual litigation of such cases.
47.

The prosecution of separate actions by members of the Class would create a risk of

establishing inconsistent rulings and/or incompatible standards of conduct for Defendants. For
example, one court might enjoin Defendants from performing the challenged acts, whereas another may
not. Additionally, individual actions may be dispositive of the interests of the Class, although certain
class members are not parties to such actions.

9

Case 6:19-cv-01828-RBD-EJK Document 5 Filed 09/23/19 Page 10 of 11 PageID 34

COUNT I
Violation of Florida’s Electronic Mail Communications Act
(On Behalf of Plaintiff and the Class)
48.

Plaintiff re-alleges and incorporates the foregoing allegations as if fully set forth herein.

49.

Defendants initiated the transmission of an unsolicited commercial electronic mail

message to electronic mail addresses held by residents of this state that contained false or misleading
information in the subject line.
50.

Defendants failed to secure affirmative or implied consent to transmit the subject e-

mails to Plaintiff and members of the Class.
51.

Defendants caused harm to Plaintiff and members of the Class, including lost

productivity and resources, annoyance, consumption of valuable digital storage space and/or financial
costs.
52.

Defendants conduct undermined the integrity of electronic commerce in this state and

throughout the United States.
53.

Plaintiff and members of the Class are therefore entitled to an injunction to prohibit

Defendants from further harming consumers, liquidated damages of $500 for each unsolicited
commercial electronic mail message sent by Defendants to Plaintiff and members of the Class, as
well as their attorney’s fees and costs.
PRAYER FOR RELIEF
WHEREFORE, Plaintiff Monica George, on behalf of herself and the other members of
the Class, prays for the following relief:
a.

A declaration that Defendants’ practices described herein violate Florida’s

Electronic Mail Communications Act;
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b.

An injunction to enjoin future violations of Florida’s Electronic Mail

Communications Act;
c.

Liquidated damages of $500 for each unsolicited commercial electronic mail

message sent to Plaintiff and members of the Class;
d.

Attorney’s fees and other litigation costs reasonably incurred in connection with

this action; and
e.

Such further and other relief the Court deems reasonable and just.
JURY DEMAND

Plaintiff and Class Members hereby demand a trial by jury.
DOCUMENT PRESERVATION DEMAND
Plaintiff demands that Defendants take affirmative steps to preserve all records, lists, electronic
databases or other itemization associated with e-mails alleged herein.

Date: September 23, 2019
Respectfully submitted,
HIRALDO P.A.
/s/ Manuel S. Hiraldo
Manuel S. Hiraldo, Esq.
Florida Bar No. 030380
401 E. Las Olas Boulevard
Suite 1400
Ft. Lauderdale, Florida 33301
mhiraldo@hiraldolaw.com
(t) 954.400.4713

EISENBAND LAW, P.A.
Michael Eisenband
Florida Bar No. 94235
MEisenband@Eisenbandlaw.com
515 E Las Olas Blvd. Suite 120
Fort Lauderdale, FL 33301
(t) (954)-533-4092
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